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Background

The legal issues of virtual reference librarians employing licensed databases to assist patrons center on copyright and contract law.  Law covering digital materials is an emerging area and in many situations is not well defined. At the 2002 VRD Conference presenter Linda Arret made these points:  In general, most courts will rule for contract law over copyright law, and a contract can restrict copyright.  If a license is silent on virtual reference, copyright becomes the default.  If the license is unclear in this area, then contract interpretation is decided in the courts.
  However, Minnow and Lipinski write, “The issue of whether a licensing agreement can override copyright law provisions is a complicated one.  . . it is unclear whether or not someone can lose “fair use” rights by virtue of signing a contract.”

Relevant Law

Copyright Law:  The relevant US Copyright laws are found in Title 17 of the US Code.

· Section 101 Copyright Act Digital Millennium Copyright Pub. L. 105-304, Oct. 28, 1998, 112 Stat. 2860

· Section 107  Fair Use Doctrine

· Section 108 Copying by Libraries and Archives


Contract Law:  “A contract is a legally enforceable agreement between two or the core of most contracts is a set of mutual promises (in legal terminology, "consideration"). The promises made by the parties define the rights and obligations of the parties. Contracts are enforceable in the courts. If one party meets its contractual obligations and the other party doesn't ("breaches the contract"), the nonbreaching party is entitled to receive relief through the courts. 



In addition, Duncan Alford warns that, “Librarians generally should be wary of provisions of UCITA [Uniform Computer Information Transactions Act] as they relate to electronic license agreements . . . Generally librarians should insist that electronic license agreements specifically opt out of UCITA, an action that is allowed by section 104 of UCITA itself”, because it undercuts fair use principles.

Issues
Using the LSSI software, virtual reference librarians have the capability to push database pages and to escort patrons to database co-browsing.  Librarians can also cut and paste from databases and post or e-mail articles.  This raises several issues:  Are patrons authenticated in proprietary databases?  Does the database license allow for remote access?  Can a database be used to assist non-constituent user?   


While database licenses often vary widely by vendor, a key section in many contracts is the definition of Authorized Users of the database.  It is necessary to both clearly define and understand who authorized users are and whether remote access is allowed.   Transmission of articles from proprietary databases has both copyright and licensing implications.

Existing Guidelines

Guidelines on database use in virtual reference are in process. RUSA is said to be working on them.  The Digital Reference Guidelines: An Introduction (rough draft) from the Library of Congress, lists these relevant legal issues, but does not provide strategies for dealing with them. 

It is important for all librarians to familiarize themselves with the current state of public information legislation in their region, and, when it affects the scope of services offered, to share this information with their patrons. 

1.6.5. Copyright.

1.6.7. Licensing Agreements.

[See: Revision of IFLA Public Library Guidelines http://www.ifla.org/VII/s8/proj/gpl.htm]

But collaborative work is not without its challenges. Collaborators must:

1.9.4. Think through the issues that may get in the way of the delivery of shared resources, including: copyright law, licensing agreements, liability, national information policies, professional pride, etc…

Current Practice
We contacted 13 consortia e-ref projects and received useful replies from 8 of them.   It’s worth noting that these consortia rely heavily on databases shared among libraries, on either a statewide or consortia basis.  Few have formal policies on the use of databases at this time, many being in trial stages or start-up phases.  All projects we surveyed authenticate users and/or use shared databases, and most clearly state that non-shared databases are off-limits.

 New Jersey’s Q and A NJ states librarians can use any database to answer questions:  “Our project decided this is not a database violation because (the) patron is never given access to the database.”  In some cases policies are vague, with librarians “encouraged” to show databases that are independently accessible by the patrons. (Please see the survey at the end of this report.)

Implications for the Oregon Virtual Reference Project

The Ebsco core databases are the closest thing Oregon has to a statewide suite of resources.  It would be worth looking at the licensing we have with Ebsco to determine the extent we can use these shared sources for our Answerland patrons, currently defined as all Oregon residents.  For example, is it appropriate to escort a patron who is an Oregon resident but has no library card into an Ebsco database?

Licensing restricts proprietary databases licensed by individual libraries, and it would be useful for Answerland to delineate for both librarians and patrons in a written policy what are appropriate databases to use for VR.   

E-mailing articles that a patron does not have access to otherwise raises copyright & licensing red flags.  Restrictions on sharing of such resources need to be considered.

Using proprietary databases to answer questions, or to cut and paste, but not to co-browse or push to patrons, seems a vaguer issue.  Q and A NJ and other projects report doing so, comparing it to the type of service they would provide for a walk-in, telephone, or e-mail patron.  

One article suggests adding an “additional library-related use” clause in database contracts that would allow for a more liberal use policy:  “Most VR projects use only the set of commonly held databases for collaborative reference to avoid any possible conflict with license terms.  This approach works, but it limits the potential to leverage the value of additional collection breadth.  In some cases, additional library-related use that would cover this type of use.  Many libraries already use their resources to answer phone or in-person reference questions from people who are not primary constituents, so collaborative reference may just be an extension of that.”
  However, this lenient view may be wishful thinking.

In summary, database issues of copyright and licensing are murky in the digital era, and law and guidelines are just beginning to be formulated.  Oregon’s VR Service has the task of defining what are appropriate sources to use to answer questions.   Close attention needs be paid to how authorized users are defined by database contract, and   non-shared databases should be restricted from use with unauthorized patrons.  Further investigation of copyright and licensing issues in regard to sharing articles and other information should be done.  To protect the Oregon VR project and participating libraries and librarians from liability, it is advisable that both a written policy for staff and a public statement for patrons on licensed database use be made available. 
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